




ADJOURNMENT 

Commissioner Gamer made a motion to adjourn at 1 :50 P.M., his motion was seconded by 

Commissioner Collins, and all three commissioners voted in favor. The next Cherokee County 

Commission meeting will be held August 30, 2010 at 9:00 A.M. in the Cherokee County 

Courthouse in Columbus, Kansas. 

Resolved and ordered this day, August 30,2010. 

Cherokee County Clerk 

Commissioner 

Commissioner 

3 



§553.30 

(e) The requirements of section 7(0) 
of the FLSA. including the limitations 
on accrued compensatory time, do not 
apply to "other" compensatory time as 
described above. 

OTHER EXEMPTIONS 

~ 553.30 Occasional or sporadic em~ 
ployment-section 7(p)(2). 

(a) Section 1(p) (2) of the FLSA pro· 
vides that where State or local govern
ment employees, solely at their option, 
wOl'"k occasionally or sporadically on a 
part-time basis for the same public 
agency in a different capacity from 
their regular employment. the hours 
worked in the different jobs shall not 
be combined for the purpose of deter
mining overtime liability under the 
Act. 

(b) Occasional or sporadic. (1) The 
term occasional or sporadic means infre
quent. irregular. or occurring in scat
tered instances. There may be an occa
sional need for additional resources in 
the delivery of certain types of public 
services which is at times best met by 
the par·t-time employment of an Indi
vidual who is already a public em
ployee. Where employees freely and 
solely at the ir own option enter Into 
such activity. the total hours wOI'ked 
will not be combined for purposes of de
termining a ny overtime compensation 
due on the regular, primary Job. How
ever, in order to prevent overtime 
abuse, such hours worked are to be ex
cluded from computing overtime com
pensation due only where the occa
sional or sporadic aSSignments are not 
within the same general occupational 
category as the employee's regular 
work. 

(2) In order for an employee's occa
sional or sporadic work on a part-t ime 
basis to qualify for exemption under 
section 1(p)(2) , the employee's deCis ion 
to work in a different capacity must be 
made freely and without coercion, im
plicit or explicit, by the employer. An 
employer may suggest that an em
ployee undertake another kind of work 
for the same unit of government when 
the need for assistance arises, but the 
employee must be free to refuse to per
form such work without sanction and 
without being required to explain 01' 

justify the decision. 
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(3) Typically, public recreat ion and 
park facilities, and stadiums or audito
riums u t ilize e mployees in occasional 
or sporadic work. Some of these em
ployment activities are the taking of 
tic kets , providing security for special 
events (e.g .. concerts, sports events, 
and lectures), officiating at youth or 
other recreation and sports events, or 
e ngaging In food or beverage sales at 
special events. such as a county fair . 
Employment in s uch activity may be 
considered occasional Ot- sporadic for 
regular employees of State or local 
government agencies even where the 
need can be anticipated because it re
curs seasonally (e.g., a holiday conert 
at a city col1ege, a program of sched
uled sports events, or assistance by a 
city payroll clerk in processing returns 
at tax filing time). An activity does 
not fail to be occasional merely be
cause it Is recurring. In contrast, for 
example. if a parks department clerk, 
In addition to his or her regular job, 
also regularly works additional hoUl's 
on a part-time basis (e.g., every week 
or every other week) at a public park 
food and beverage sales center operated 
by that agency, the additional work 
does not constitute intermittent and 
irregular employment and, therefore, 
the hours worked would be combined in 
computing any overtime compensation 
due. 

(c) Different capacity. (I) In order for 
employment in these occasional or spo
radic activities not to be considered 
subject to the overtime requirements 
of section 7 of the FLSA, the regular 
government e mployment of the indi
vidual performing them must also be in 
a different capacity, i.e., it must not 
fall within the same general occupa
tional category. 

(2) In general, the Administrator wHl 
consider the duties and othe r factors 
contained in the definitions of the 3-
digit categories of occupations In the 
Dictionary oj Occupational Titles (except 
in the case of public safety employees 
as disc ussed below in section (3)). as 
well as all the facts and circumstances 
In a particular case. in determining 
whether employment in a second ca
pacity Is substantially different from 
the regular employment. 
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(3) For example. if a public park em
ployee primarl1y engaged ir. play
ground maintenance also from time to 
time c leans an evening recreaticn cen
ter opera ted by the same agency, the 
additional work would be considered 
hours worked for the same employer 
and subject to the Act's overtime re
quirements because it is not in a dif
ferent capacity. This would be the case 
even though the work was occasional or 
sporadic. and, was not regularly sched
uled. Public safety employees taking 
on any kind of secul'ity or safety func
tion within the same local government 
are never considered to be employed in 
a different capacity. 

(4) However. if a bookkeeper fo,- a 
municipal park agency or a city mail 
clerk occasionally referees for an adult 
evening basketball league sponsored by 
the city, the hours worked as a referee 
would be considered to be in a different 
general occupational category than the 
primary employment and would not be 
counted as hours worked for overtime 
purposes on the regular job. A person 
regularly employed as a bus driver may 
assist in c rowd control . for example. at 
an event such as a winter festival. and 
in doing so. would be deemed to be 
serving in a different capacity. 

(5) In addition. any activity tradi
tionally associated with teaching (e.g .. 
coaching. career counseling. etc.) will 
not be considered as employment in a 
different capacity. However. where per
sonnel other than teachers engage in 
such teaChing-related activ ities. t he 
work will be viewed as employment in 
a different capacity. provided that these 
activ ities are performed on a n occa
siona l or sporadic basiS and a ll other 
requirements for this provision are 
met. For example. a school secretary 
could subst itute as a coach for a bas
ketba ll team or a maintenance engi
neer could provide instruction on auto 
repair on an occasiona l or sporadic 
basis. 

§553.31 Substitution-section 7(p)(S). 

(a) Section 7(p)(3) of t he FLSA pro
vides that two Individuals employed in 
any occupation by the same public 
agency may agree. sole ly at their o p
tion and with t he approva l of the pub
lic agency. to substitute for one an
other during scheduled work hours in 

§553.32 

perfOl'mance of work in the same ca
pacity. The hours worked shall be ex
cluded by the employer in the calcula
tion of the hours for which the sub
stituting employee would otherwise be 
entitled to overtime compensation 
under the Act. Where one employee 
substitutes for a nother, each e mployee 
will be credited as if he or she had 
worked his or her normal work sched
ule for that shift. 

(b) The provisions of section 7(p)(3) 
apply only if employees' decisions to 
substitute for one another are made 
freely and withou t coercion. direct or 
impJied. An employer may suggest that 
an employee substitute or "trade 
time" with another e mployee working 
In the same capacity during regularly 
scheduled hours, but each employee 
must be free to refuse to perform suc h 
work w ithout sanction and without 
being required to explain or justify the 
decision. An employee's decision to 
substitute will be considered to have 
been made at his/her sole option when 
it has been made (I) without fear of re
prisal or promise of reward by the em
ployer, a nd (Ii) excl usively for the em
ployee's own convenience. 

(c) A public agency which employs 
individuals who substitu te or .. trade 
time" under this subsection is not re· 
qult'ed to keep a record of the hours of 
the s ubstitute work. 

(d) [n order to qualify under section 
7(p) (3), a n agreement between individ
ua ls employed by a public agency to 
substitute for one a nother at their own 
option must be approved by the agen
cy. This requires t hat the agency be 
aware of the arrangement prior to the 
work being done. I.e .. the employer 
must know what work is being done. by 
whom it is be ing done. a nd where and 
when it is being done. Approval is 
manifest when the employer is aware 
of the s ubstitutio n and Indicates ap
proval in whatever manner is c us 
t omary. 

§ 553.32 Other FLSA exemptions. 

(a) There a re other exemptions from 
the minimum wage and/or overtime re
quirements of the FLSA which may 
apply to certain employees of public 
agenCies. The following sections pro
vide a discussion of some of the major 
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exemptio ns which may be app licable. 
T h is list is not comprehe ns ive . 

(b) Section 7{k) of the Act provides a 
partial overtime pay exemption for 
public agency employees employed in 
nre protection or law enforcement ae· 
tlvlties (including security personnel 
in correctional institutions). In addi
tion. section 13(b)(20) provides a com
plete overtime pay exemption for any 
employee of a public agency engaged in 
nrc protection or law enforcement ac
tiv ities, if the publi.c agency e mploys 
less t h a n five employees in such activ i
ties. (See subpa rt C of this part.) 

(e) Section 13(a)(l) of the Act pro
vides a n exemption from both t he min
Imum wage and overtime pay require
ments for any employee employed in a 
bona fide executive. administrative . 
professional. or outside sales capaci ty . 
as these te rms a re defined and delim
Ited in pa rt 541 of this t itle. An e m
ployee will quallfy for exemption if he 
o r she meets all of t he pertinent tests 
relating to duties, respons ibilities, a nd 
sala ry . 

(d) Section 70) of the Act provides 
that a hospital or residential care es
tablis hment may. pursuant to a prior 
agreement 01" unde rstanding w ith an 
employee or employees. adopt a fixed 
work period of 14 consecutive days for 
the purpose of comput ing overt ime pay 
in lie u of the regular 7-day workweek. 
Workers e mployed under section 1(j) 
must receive no t less than one and one
half times their regular rates of pay for 
all hours worked over 8 in any work
day. and over 80 in the 14-day work pe
riod. (See § 718.601 of this title.) 

(e) Section 13(a)(3) of the Act pro
vides a minimum wage a nd over time 
pay exemption for a ny e mployee em 
ployed by an a muse ment or rec
reationa l establishment if (1) it does 
not operate for more than 7 months in 
any cale nda r year or (2) during the pre
ceding calenda r year, Its average re
ceipts for any 6 months of such yea r 
were not more t han 33 1h percent of its 
average receipts for the other 6 months 
of such year . In order to meet t he re
quirements of section 13(a)(3)(B). the 
establishme nt In the previous yea r 
must have received a t least 15 pe rcent 
of its income within 6 months. T he 6 
mon ths , however. need not be 6 con
secutive months . S t ate a nd local gov-
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ernments operate parks a nd rec
reat ional areas to which this exemp
tion may apply . 

(f) Section 13(b) (I) of t he Act provides 
an exemption from the overtime pay 
require ments for "Any e mployee with 
respect to whom the Secretary of 
Transportation has power to establish 
qua lifications a nd maximum hours of 
service pursuant to the provisions of 
section 204 of the Motor Carrier Act , 
1935." (recodified at section 3102, 49 
U.S.C.). With regard to State or local 
governments. this overtime pay exemp
tion may affect mass transit systems 
engaged in inte rstate comme rce. This 
exemption is applicable to drivers, 
driver's he lpe rs . loade rs. a nd mechan
ics employed by a common carrier 
whose activities directly a ffect t he 
safety of operation of motor vehicles in 
the transportation on the public high
ways of passengers or property. (See 
pa rt 782 of this title .) 

(g) Section 7(n) of the Act provides 
that. for the purpose of computing 
overtime pay, the hours of employment 
of a mass tra nsit employee do not in
clude the time spent in cha rter ac tiv i
ties if (1) pursuant to a prior agree· 
me nt the time is not to be so counted. 
a nd (2) s uch cha rter activities a rc not a 
part of the employee's regular employ· 
ment . 

(h) Additional overtime pay exemp
tions which may apply to emloyees of 
publJc agenc ies are conta ined in sec
tions 13(b){2) (employees of certa in 
common carriers by rail), 13(b)(9) (cer
tain employees of small market radio 
and television stations). and section 
13(b)(12) (employees in agriculture) of 
t he Act . Further. section 13(a) (6) of t he 
Act provides a minimum wage and 
overtime pay exemption fo r agricul· 
tural e mployees who work on s mall 
farms. (See part 780 of this title.) 

RECORDKEEPINC 

§ 553.50 Records to be kept of compen
satory time. 

For each employee subject to the 
compe nsatory time and compensatory 
time off provisions of section 7(0) of 
the Act. a public agency which is a 
State, a political s ubdivision of a State 
or an Interstate governme nta l age ncy 
shall maintain and preserve records 
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